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Introduction

In these times of increased economic uncertainty and with widespread talk of large scale public spending cuts, it is likely that more and more services will be the subject of outsourcing and service provision change. The Transfer of Undertakings (Protection of Employment) Regulations 2006 (‘TUPE’) provides employees with important protections where a service provision change or transfer of undertaking is both contemplated and ultimately effected. 

This paper will examine two elements of TUPE and its interaction with important employment rights: 

1.
The interrelationship between TUPE and Equal Pay law; and 

2.
The impact of the decision of the Employment Appeal Tribunal in Alemo-Herron v Parkwood Leisure [2009] ILRR 322 on the question of what contractual obligations transfer upon a TUPE transfer.

The interaction of TUPE and Equal Pay. 

The Transfer of Undertakings (Protection of Employment) Regulations 2006 (‘TUPE’) have significant consequences for those bringing equal pay claims.  This paper will examine this issue through the recent leading Court of Appeal case of Gutridge and others v Sodexo Ltd [2009] IRLR 721 (‘Sodexo’).  

Background law: The Transfer of Undertakings (Protection of Employment) Regulations 2006

Regulation 4(1) of TUPE provides that: 

‘… a relevant transfer shall not operate so as to terminate the contract of employment of any person employed by the transferor and assigned to the organised grouping of resources or employees that is subject to the relevant transfer, which would otherwise be terminated by the transfer, but any such contract shall have the effect after the transfer as if originally made between the person so employed and the transferee.’

Regulation 4(2) of TUPE provides that:

‘… on the completion of a relevant transfer – 

a)
all the transferor’s rights, powers, duties and liabilities under or in connection with any such contract shall be transferred by virtue of this regulation to the transferee; and

b)
any act or omission before the transfer is complete, of or in relation to the transferor in respect of that contract or a person assigned to that organised grouping of resources or employees, shall be deemed to have been act or omission of or in relation to the transferee.’

The effect of the Regulations can be illustrated by this short example. 

Mrs. Smith is employed by Company A. Company A provides catering services. Company A decides that it no longer wishes to provide catering services and enters into a contract with Company B to provide those services. After appropriate consultation with the employees and their Unions, Company B takes over the business formerly operated by Company A and as a consequence of TUPE the former employees of Company A now become employees of Company B on the same terms and conditions upon which they were engaged with Company A. 

In short, following a relevant transfer, the liabilities of the transferor in respect of a transferred employee become the responsibility of the transferee.  An exception to this is pension rights, the liabilities for which do not transfer.

Background law: Equal Pay Act 1970

Section 1(1) of the Equal Pay Act 1970 (EPA) provides that:

‘If the terms of a contract under which a woman is employed at an establishment in Great Britain does not include (directly or by reference to a collective agreement or otherwise) an equality clause they shall be deemed to include one.’

Section 1(2) EPA sets out in detail the operation of the equality clause which can be summarised as a woman has the right to equal treatment with a man in the same employment if she is employed in: 

•
‘like work’; or

•
‘work rated as equivalent’; or

•
‘work of equal value’.

Where a man’s contract is more favourable than a comparative woman’s then the effect of the equality clause is to automatically bring the woman’s contractual terms up to the more favourable standard of the comparator male’s either by modifying the relevant term in her contract or if no such term exists by inserting the necessary term into her contract.

Unlike in other areas of discrimination law, there is a requirement under the EPA for those bringing an equal pay claim to identify an actual comparator ‘in the same employment’ in order to succeed with a claim.  A hypothetical comparator will not suffice although UNISON is campaigning for its introduction within the new Single Equality Bill so as to bring the Equal Pay Act in line with European jurisprudence. 

There are strict time limits within which an equal pay claim can be brought and these are set out in section 2ZA of the EPA.  Normally, the time limit for bringing a claim for an equal pay case is ‘6 months after the last day on which the woman was employed in the employment.’  This issue, in practice and in the context of TUPE, is far more complicated. 

Background law: time limits

As indicated above the time limits for bringing an equal pay claim under the legislation is set at 6 months from the last day the woman is ‘employed in the employment’.  

What about where a TUPE transfer takes effect and the employment does not actually terminate? 

This question was considered in detail first by the Employment Appeal Tribunal (EAT) and in July this year, the Court of Appeal in Sodexo.

The consequence of ‘the employment’ ending at transfer would be that the 6 months time limit for bringing a claim will run from the date of transfer.  If however, ‘the employment’ is deemed to be continuing then the time limit would not start to run until 6 months from the date of the end of ‘the employment’ with the transferee.

In order to fully consider Sodexo it is first necessary to outline the principles contained in the case of Powerhouse Retail Ltd & Others v Burroughs & Others [2006] IRLR 381 (‘Powerhouse’).  This was an equal pay claim which concerned the exclusion of part-time (female) workers from occupational pension schemes.  In this case the House of Lords ruled that a claim must be brought within 6 months of the end of the employment to which the claim relates.  TUPE does not transfer liabilities in relation to pension rights and the House of Lords held that the time limit for bringing a claim was 6 months from the date of transfer and that such a claim should be brought against the transferor and not the transferee.

The claimants in Sodexo tried to suggest that Powerhouse was solely limited to the question of pension cases and did not impact upon TUPE. This argument was dismissed comprehensively first by the EAT and then by the Court of Appeal. 

Sodexo: background facts

The background facts to Sodexo can be summarised as follows:

•
Claimants employed by North Tees and Hartlepool NHS Trust prior to 1 July 2001

•
Claimants were mainly cleaners working at Hartlepool General Hospital

•
Claimants comparators were maintenance assistants employed by North Tees and Hartlepool NHS Trust prior to 1 July 2001

•
All claimants transferred to the Respondent (R) on 1 July 2001

•
None of the comparators transferred

•
On 1 December 2006 the claimant’s brought equal pay proceedings against Sodexo relying on comparators who had not transferred over to Sodexo. 

The claimants in effect attempted to argue that the equal pay rights which they had pre transfer, transferred across to the new employer on 1 July 2001 and that the claims for Equal Pay relating to both the pre transfer and post transfer period were liable to be met by the transferee. 

Sodexo: Employment Appeal Tribunal judgment

Mr Justice Elias, President of the Employment Appeal Tribunal (as he then was) ruled in this case that the Claimants could ‘enforce their equal pay claims in so far as they relate to the failure by the transferee to honour their contracts’.  Mr Justice Elias held however that, following Powerhouse (which he determined applied broader principles which extended beyond the issue of the fact that pension rights do not transfer under TUPE), it was too late to enforce a claim in relation to liability incurred by the transferor before the transfer.  

The significant principles arising from this judgement are as follows:

•
“…the six-month time limit runs from the date of transfer itself for all equal pay claims which derive from the equality clause with the transferor, at least with respect to alleged breaches by the transferor.  This is so whether liability for breach transfers pursuant to TUPE or not.”  

•
“… the equality clause does not simply hover over the employment relationship between an employer and employee; it bites once the conditions for its application are met.’  However, the equality clause itself does not transfer rather, ‘… after the transfer… the claimant is enforcing a contractual right which is derived from the equality clause operating with respect to the transferor.  She could enforce against the transferee such terms as were enforceable against the transferor.”
•
While the equality clause itself does not transfer, “the contractual liability derived from it transfers and … the employee must be entitled to enforce that right as if it had arisen under an equality clause with the transfere.”
Sodexo: Court of Appeal 

The Claimant employees appealed to the Court of Appeal on the question of whether the pre-transfer claims were out of time. Sodexo also cross appealed the decision of the EAT going to the question of whether the post transfer claims were filed within time but we need not concern ourselves with that here. 

By a 2-1 majority (LJ Smith dissenting), the Court of Appeal dismissed the claimant's appeal and reaffirmed the decision of the EAT. Wall LJ held: 

“It seems to me that the employee cannot have any greater rights against the transferee than she had against the transferor. TUPE ensures that she has the same rights. Her rights against the transferor were limited in time. She had to make a claim within six months of the termination of her employment with the transferor. In my judgment, it is that right which transfers. In other words, although the right to bring proceedings is against the transferee, the right is time limited to six months after the termination of her employment with the transferor, that is six months after the date of the TUPE transfer.”  

This reaffirmation of the EAT judgment by the Court of Appeal is very significant.  It clarifies that women who are TUPE transferred to another employer must bring any equal pay claims they have against their original employer (the transferor) within 6 months of the transfer in order to maximise their ability to exercise their right to full back pay. However, where such inequality arises by virtue of the application of an equality clause prior to transfer, and the new employer (the transferee) fails to address the issue and honour her contractual rights, she will have a separate claim against the transferee for the post transfer employment period. The time limit for bringing that claim will not start to run until the end of that employment.  

The impact of Alemo-Herron v Parkwood Leisure [2009] ILRR 322 (‘Alemo-Herron’) on the question of what contractual entitlements transfer to a new employer 

I have outlined above the operation of Regulation 4(1) and 4(2) of TUPE and its consequent impact on a contract of employment. There is no question that TUPE entitles an employee to have their contractual terms and conditions transferred across to the new employer. But does TUPE also enable an employee to benefit from future pay increases negotiated by the transferor employer after the date of transfer? This question was looked at and analysed by the EAT in Alemo-Herron. 

Alemo-Herron: Background facts

The Claimants were former employees of the London Borough of Lewisham (Council) and worked within its leisure department until 2002. The Claimants then transferred into the employment of private contractor, CCL, and then in May 2004 their employment was transferred to Parkwood. 

As the employees were originally employed by the Council, their contracts of employment contained the following term which they carried to their employment at Parkwood: 

“During your employment with the council your terms and conditions of employment will be in accordance with collective agreements negotiated from time to time by the National Joint Council for Local Government Services, set out in the scheme of conditions of service (commonly known as the Green Book) supplemented by agreements reached locally through the council's negotiating committees. These documents are available for reference at your personnel section. However, in the case of doubt, inconsistency or ambiguity the terms of this contract shall prevail.” 

The Claimants submitted before the EAT that the effect of their contractual term (which was preserved by TUPE) was that they were entitled, upon transfer, to the benefit of NJC Agreements ‘negotiated from time to time’ after the transfer of their employment. As a private employer, Parkwood was not a party to the NJC and maintained that it should not be bound by its outcomes.

Alemo-Herron: UK Law and European Law before Alemo-Herron 

The Alemo-Herron case concerned the 2001 TUPE Regulations which were superseded by the 2006 Regulations. What is now Regulation 4 was Regulation 5 in the 2001 Regulations although it was identical in terms. 

Regulation 5 (now Regulation 4) did not differentiate between contractual terms which incorporated the terms of collective agreements and other contractual terms. Regulation 5 operated to preserve the operation of collectively negotiated contractual terms. The EAT subsequently accepted that a transferee may be bound by a collective agreement reached after the transfer even though the transferee was not a party: BET Catering Services v Ball EAT 637/96 and Whent & Others v T Cartledge Limited [1997] IRLR 153.  This was the UK legal position prior to the Alemo-Herron case.

However, it was often suggested within legal circles that the European Court of Justice decision in Werhof v Freeway Traffic Systems GmbH & Co KG: C499/04 (‘Werhof’) altered the position of UK law.  In Werhof, the German Court referred to the ECJ the following question: 

“By its first question, the national court asks, essentially, whether Article 3(1) of the Directive must be interpreted as meaning that, where an undertaking is transferred and a contract of employment refers to a collective agreement to which the transferor is a party but not the transferee, the transferee is not bound by collective agreements subsequent to the one in force at the time of that transfer.”
The ECJ found that an employer could not be bound by collective agreements concluded after the date of a transfer. It held that to require an employer to be bound by an agreement upon which they had no input would potentially offend the Freedom of Association provisions of the European Convention. 

The employers in Alemo-Herron relied on Werhof to try to establish that it was not bound by future collective agreements concluded at NJC level and that the previous UK decisions should no longer be followed as the ECJ ruling superseded them. 

Alemo-Herron: Employment Appeal Tribunal Judgment 

The EAT found in favour of the Claimants and reaffirmed the applicability of the previous UK decisions in Whent and BET.  The EAT held: 

“The Court's juxtaposition of the static and the dynamic approach is the one which engages the dispute in the present case. Mr Linden QC contends that, as a matter of domestic law, the contractual provision in our case is regulated by the four authorities to which we have referred, starting with the BET. There is nothing offensive about a contractual clause which entitles a worker to have his or her wages fixed according to an external benchmark set by collective bargaining. As a matter of domestic law, under TUPE those rights are preserved just as much as any substantive right. Thus, not only is the transferee obliged to pay the rate of pay in force at the time of the transfer, here from CCL to the respondent, but is obliged to pay into the future in accordance with the dynamic clause for regulating future wages. So long as there is an NJC which sets the rate of pay for this particular worker, that is the rate of pay which the transferee is required to pay. That principle of the English law of contract is not affected, nor could be affected, by the Directive.”
The EAT went on to deal with the criticism that an employer would have their freedom of association rights infringed if they were ‘forced’ into observing collective agreements concluded after the transfer (leaving aside the fact that the employer entered into the TUPE transfer with its eyes wide open and knew what obligations it was taken on): 

“We then turn to the second matter which exercised the attention of the European Court. This is the relationship between the Directive, if construed in favour of Mr Werhof, and the Article 11 ECHR rights of the respondent employer…

“The two authorities relied on by the Court point in different directions. We are satisfied that the choices available to the respondent in our case are such that it does not have its rights infringed under Article 11 to abstain from joining an employers' association if it so chooses. The options were the same as in Gustafsson; that is, to negotiate a separate agreement, and in other ways to abstain from the collective bargaining structure from which, as Mr Lynch points out, it was in any event excluded by virtue of its being a private sector employer.

“But other methods were available to it: it could give notice to terminate the contract of employment; it could seek to negotiate a variation, which at the distance in time from the transfer with which we are concerned, might well be sufficiently immune from it being connected to the transfer itself. So we consider that there is no danger of such rights as the respondent has under Article 11 being infringed as a result of the ruling in this case.”
It should be noted that Alemo-Herron is currently the subject of an appeal to the Court of Appeal and we expect a decision shortly. Nevertheless, as the law stands at the moment, Alemo-Herron is a very important decision for those who are able to establish that their contractual entitlements, upon transfer, enable them to pay increases awarded by their old employers. 

UNISON believes that the Alemo-Herron case is of vital importance to the defence of public sector wages and conditions for employees who are the subject of outsourcing but we shall await with interest the decision of the Court of Appeal. 

Conclusion

TUPE is a very important area of law especially in these times of economic turmoil. Although it is a unique area, TUPE often interacts with other aspects of employment law and it is important to understand, when dealing with a transfer of employment, the potential impacts a TUPE transfer may have upon an employee’s rights. 
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